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[ Protests againat Responsibility Dotorlilatiol. Preavard Sucvey,
Waiver of First Arxticle Testing, Defective Su lios and
Subsegvent Untimely Issues). B-187705; B-188197, lpr11 18, 1977.

T PP

Decision re: Julian A. HcDersott Corp.. by Robert F. Keller,
Deputy Conptrocller General.

Issae Area: PFederal Frocurement pf Goods and s«:iicos (1900).

Contact: Office of the General Counsel: Procuremeat Lay II,

Budget Function: National Defense: Department of Defense -
Procurement & Cantracts (058) .

Oorganizaticn Concerned: Defense Sugply Agency: Defemse General
Supply Center, nichlond, Vl° Aedi Indultriol. Inc.; Aall
Biddérs, Imec. g,

‘nthOtit’- l-S P.R, 1~ 902' 1-903' 1'90..1' “""05 *o. -S-P-l-_
1-705.4(c) (ii). 45.Conp. Gen. 8. N3 Compi-Gan. 257..5

Comp. Gen. 66, E-183730 (1916)., B~179719. (1978). 3-119120
(7974) . B=-18289C (1975). & C.r.i. 20. Z(b)(Z).

. A protest was made to tho avard ot throo contracts’
other hidders, and, mcat isportantly, to the. .1nding that is Uao
nonresporsible and was not allowed a preaward: adrvey.
objection was found tosagency'a dotorlination of
nonresponsibility. ccnsequently, a. preaward’ survoy vas not
rh ;uired, Refeiral to. the small lusiness Administration was not
required, as certificate of urgency had been dily executed.
Proteot o otber bidder's responsibility was net for
consideration. Protests against other bidders wvere untiloly.
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FILE: B-187705, 3-188197 'bATE: April 18, 19717

MATTER OF: Julian A. McDermott Corporstiom

DIGEST:

1. Iu!ornationsnva‘llble to conttacting officer
regarding protedter's ohligntiono on existent
contracts for same item' was reagonable basis
for contracting officer's detarmination that

'proteatcr vas not rospouclble bidder.

e

2, !roavord turvoy vas not required whore con-

- tracting officer had available lufficxent
information to determine protester’s respon-
llbility.

3. COntraoting of‘xee waa not toﬁuirod to oubnxt

| 'quostiont of'protootor s responsibility to Small
Business Adﬂxnxutrntion becausé cerfii}cate of
urgency had been duly executed., .

4. Agenty. de:o“-;nations to waive firot article
testiﬁmi for bidder: are'revieved by GAO where
bid .tandxng iz affected. However, v vhere, as
hero. waiver. of first article tecting does
no* affect bid atandlng, GAO sees no need to
conaider whéther waiver was justified.

5. Quootxon of vhathcr tgens lﬂppli”d comply with
contract lpecxfxcntioni is matter of contract
ad-iniltratzon, and not for cons1deration under
b*d protent functions of this Offxce.

6. Subnoqucnt protelto filed more than ten days after
protester knew or should have known of bLasis for

protests are dxonioaed as untimely.

F Y -

Julian A. chetuott Corporation (HcDernott) protests
thcnaward of confrncto DSA 400-77-c-0075, DSA 400-77-C-
0689, and DSA 400-77-M-B1U9, issued by the Defense General
Supply .Center (DGSC), Richmond, Virginia. Each protest
will be discussed separately below following the citatiomn
of the appruprizte contract number.
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DSA 400-77-C-~0073

The proceater contests the dctor.iuation by ‘DGCSC
that McDermott: was not a responsible bidder for the ,
lubjcot groeurcnent. McDermott also coatcndl 'that thae ‘
successful bidder was not a responsible. bxddcr. that :
DGSC should not have waived a first article testing ‘
requirement with relpcc: to the successful bidder and
that the articles su plied to the Government by the
successful bidder contain defective conpononto.

J
DGSC negotiated the lubject procurclcnt of 3 625
distress marker lights because ofia critical -tock L
position for such iteto. On September 10, 1976, DGSC
issued an RFP to six potential of!crorl. Best; aod final
offers vere, recexved fronvncber-ott, Audi Induutrzes, Inc.
(Audx) and . Hopo Electronicn. rollowing a prcu@ard survey
of Hope Electronzcs. the applreot low bxddornytho con- :
tracting officer found it to. be oot rcaponf'blc. |
cher-ott was n 50 dctor-ined to be’ oot relponlible.
| based” upon inkornctxon avlilabla to ‘the contracting
. officer concernxng McDermott's” delanuent‘perfornance |
on existing cortracts with NGSC for the saky item. | Lo
Following a preaward suryey, Audi’ vas detetmined to be P
responsible and awe-: vas made to'it. McDermott has f
protested th1| avard to our Office. ;
KcDer-ott firlt l.lcrtl that the&pootractxﬁglhffxcer s -
detcrninntion that it was not recponaible was' erroneous. !
The record 1ndicatet that the contracting ‘officer based |
his determiration upon information available to him that |
McDermott was delinquent on deliveries under four con- N

tracts with DGSC.

o

Contract DSA 400-75-c= 5978.}avarded to HcDernott on
June. 25, 1975, called for delxvcry of 6, 452 diatrels
-arker lxgpta of the sa-cgtype no are involved in the
present contract. HcDornott failed to -eet the‘Aprxl
May and June delivery dates, followxng . firn at 1;.
plnnt ‘'on March 6, 1976, By October 8 *1976 when LK
contractzng officer made his rc-ponsibility deternx ation.
HcDernott had not; yet. made any . deliverie'. Thc lgoncy
states .that om Septenber 29, 1976, when HcDernott vas
contacted regaxding a proﬁbsed delxvery schedule for this .
contract, it indicated that its delivery lchedule would
be from !ebruary through May 1977. The agency reports
that McDermott was asked how it was able to meet thae .
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bocc-bcr 1 76 and. }ccucty 1971 dcllvcry datco for the
public c:igcucy ruquirc-cnt when it was unable to
delivar undér the comtriact it alresdy had until
!cbtucry through May 1977. MeDermott: 1ndicctcd that
earlier pcrtcrucccc on the subject RFP. vculd be
accomplished at the expense of dolcyia. delivery
under the-older rcctractu.. McDermott states that it
did not indicatc chat deliveriss under the oldér; con-
tracts ‘would be: dclcycd Sut .zather that the cxigcncy
rcquircucnt would bde prcduccd with ovcttinc labor.
chcr-ctt explains that deliveries under the older
contracts could not be similarly expedited by the use
of ovcrtinc labor because the contract price was not
|uf£icicnt to cover thc added expense of such labor.

. In cdditiou to thc lhovc—ncntxoncd caﬁtract,,
ucn.:-ott had also !allcd to make .any deliveries umder
DSA 400- 76~C~1473, executed ONctober 15, 1975 for 1,475
units due August 2 1975 "und DSA 400-76 C-2746,
executed January 5, 1976 for 1,500 units due Junc 3,
1976 :

”J
i ‘ uv

‘On thc basie of thc ubovc xnforu.tion - the"Defenne

Logxsticc Agcncy (DLA) aaacrtc thct the contracting
foncludiug‘tgat McDermott.
could not meat it -exist g contractual. cbligatxons
and ‘at the same time ccnplyfthh the. dclivcry schedule
required by... the publxc emigcncy procurcncnt.u DLA
further dsserts that, bul for McDermott's failure to
deliver distress marker lxghtl as required by existing
contracts, the subject exigcncy procureuent probably
would not hnvc bccn nececsary.

r;4 w‘{v

Paragraph:l 902 of the Armcd Scrvxccc ?ré%%?ement.
« Ayt Vi sskhiv

chulntxon (ABPR) (1976 ed.), rcquxres that contracts

£ ERTE AL

bcfawardcd cnly to rcsponstblc proawcctive contractors._

ASPR 1-904.1 prccludcc an.award unlcac‘thc contractxng
officcr first. malzes an affxraatzve dctcrnxnation that
the. prospcctivc contractor is responszble under the
criteria set .out in ASPR 1-903.. Sectiom (ii) of, that
paragraph states that a proapectxvc contractor must:

) o . .
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. ASPR states that: ‘ -
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"(ii) bz able to comply with the ioqui%cd or
proposed delivery or performance schadule,
taking idto comsideration all existing busi-
ness comuitments, commercial as well as
governmental * & w

This 0££iég\ﬁiq conalit%@tly'hcld that it is the
duty of the contracting officer to detarmine the respon-
sibility of an ofteror and that he is vested with a
considerat'le degret of discretion in making this determi-

.mation. Ws will not substitute our judgment in such

[

cases unle)s the contracting officer's determination is
shoyn to be without a,reasonable basis. 45 Comp. Gen.
4 (1965); '43 idi 257 (1963), .We find no basis in the
record upon which to contiuide that there was an abuse
of administrative discretion. Consequently, we mnay
interpose no 1é§il'bbj33§ibn to the contracting officer's
determination that McDerwott was not responsible for
purposes of this procure-épt.
SRR I B A

.chefﬁdtt furtﬁer_agpér%i that'it was prejudiced
by the failure of the contrzcting officer to request
& preavard survey prior to his determination as to
McDermott's responsibility, Paragraph 1-905.4(b) of

Sy LI S S > "‘*” e ,».-g‘l, ’t-"-.."ﬁ Lol
"A preaward survey shall be required;when
the&ipfornggioh_uiiilﬁﬁieutp.;hc_pﬁf?hiiihg
office is not sufficient to enable “the con-
tracting officer to make a .determination
regarding the responsibility of a prospective
contractoxr * % # 't

e T Ty . A LN s
We have already detérmined that the evideﬁ%b,nvailiﬁlé
to the contracting officer provided a reasonable basis
for his determination that McDermott was not a respon~
s¢ible bidder. Consequently, a preavard Survey was not

required.
S IR Y - Y A SRITEA 2
. McDermott also asserts that it was prejudiced by not

being given the oﬁbbifﬁdity to obtain. a certificate of
competency from the Small Business Adwministration (8BA).

Paragraph 1-705.4(c)(ii) of ASPR prcvides that:

- ) -
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"(el referrel need not be mada to the
8BA 1f the ﬂontrletin(\e!!ieer certi- !
fies in writiang, and his certification ' -
is epptoved by the chief of the purchas-

ing oftiee, that the award must be made

vithout deley." jl

€4
Ia the preeent case, a certificete of urgency was executed
by tha: eontreeting offtcer on October 8, 1976 and was
lublequently approved by the Director of Procurement
aad Production, Therefore, a referral to SBA of the
question of McDermott's raesponsibility was not requited.

Icner-ott next eeeettl that Audi the succelsful bidder,
vas not a reeponeiblerbidder This Office no’ longer
reviewn big proteste involving egencies effirnative
dete"uinatione of~reepoueibility. except tor ectione
by procureuent offieie11 whieh are tantamount torfreud
or. where tpe -elicitetion conteineJdefinitive reeponei~
bility criterie pieh’ellegedly heve not been applied.
CentraliMatial’ Produetl. Iné., 54 COup.aGen. 66 (1974),

74 2 CED. 64.  Affirmative detetninetione'of responsibility
ere beeed eleentielly on eubjective judgnents which are
lergely within the diecretion of procuring officials who
-ult suffer any '’ diffieultiel cx erienced"by reason of a
eontreeter 5. inebility ‘to. p;rforn., HeDermott epprotest
doee not ellege that the contracting,officer acted fraud-
ulently or that’ detinitive teaponeibili‘y criteria were
not applied’ in this case, Consequently, McDermott's
assertion with regard to Audi's responsibility 1is not

for eoneideret“on by this Office..

HeDermotr eleo eslerts that DGSC ehould not have .
weived a firat: erticle teeting requirement with respect
to Audi. HeDermott ellegee that Audi's previoue subcon-
treetor, whe eupplied‘Audi vith 90 percent of the com-
poneute.ofxthe dietress qerker lighte, wee eliminating
“this ptaﬁuct line epproiihitely two nonthe before the
RFP*elouing'dete, Ve ueeino need to con-ider whether |
weiver wes justified in. thie case,. while ve heve reviewed
egency deterninetione tor, W41V8 firat gtticle testing in the
past;. we have done 80 wﬁife the determtnation to waive
affected the reletive etending of bidders. Our purpose*in
reviewing these deterninatione was to essure ‘that the waiver,
because of its impect on the bid evaluation, was not arbi-
traxy or capricious. Kan-Du Tool & Instrument Corporation,

B~183730, February 23, 1976, 76-1 CPD 121. Here Audi was

- § = '
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’ ' _' 'Q ‘ o . ’
the lolo remaining biddot. Hlfver of ilrot lrticlo o ’
testing for Audi could not hovo a!!octod the protester's j
competitive position. Undot the circumstances, we see op !
reason to review the agency's determinatior to waive tirst ;

article testing. ! L

' chct-otc finully asserts thct the nrticlco ouppliod
to the ‘Government by Audi_.vere defective. . The quoltion
of /whethér the items actuallyﬂoupplied by Auii under the
contract ‘complied wich the -pocificationl is a quootion ,
of contract aduinistration, Socq!dward E. Davis Con-
tracting, Inc., B- 179719. B- 179720. January:'20,:1974,
74-1 CPD 37,  Matters of contract edministration’ are .
not for resolution under.our bid.. protcot procodurol ggich
are reserved for conoidcring ‘'whethdér an award, or . pro?oood
award .of a contract’ colplioa with lta:utorxhﬂro;ulﬁiory.

and’ other lcgal requircmen:o See’ I tet-ﬂllo [ rpora

: rporation, L
8-182890, February 4, 1975, 75~ 1 CPD 79. " Thasa: matters, '
rathcr. are the rosponlibility of the contrcctin; ‘agency. |
We note, hovever, that DLA has ‘assured our Office that

McDermott's allegation of defective units is betng investi-

gated by DLA. ,
DSA 400—7] -C—~0 §

HcDernoct ptotests the awnt&’by ncsc of tho vcfcrenced . L !
contract to Aall Bidders, Inc. (Aall) for tha delivery of i S

—‘ L] -l

- e .
. \‘

230 - electric floodlight sets. 'The record 1nd1cctoo that
HcDermott was notified of the proposed award to Aall, by

letter of December 17, 1976. McDermott's protest, dated | ';; :
January 17, 1977, was received by this 0ffice on January 19, | 1/
1977. +

The. bidfproteat procedureq‘of thiu Officc provide that L
a bid protest should be filcd in this® Officc ‘not later - |
than tcn daya after the baaio for ptotcot 1o known or |
shouild have been known; whichever is: aarlier. 4 C.:F.R. - i
8 20. 2(b) (2) . Injthc prescnt cnse, Hchrno;t should have
known of thn protcst ‘nét 1accr than Dcconbcr 24, 1976. '
when 1t nay be prnluued to hnve reccivcd noticc of award !
of the aubjact contract. Bocause HcDeraott did not pro- . 5 SRR
test to this OEEice*until January 19, 1977, more than ten S
days after it ahould have known of the basis of its protest,
its protest is untimely. Accordingly, MeDermott's proteoc
under DSA 400-77-C-0689 1is dismissged. oy
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'ﬂ;rlo:t protcltu thn lwnrd by DGSC of tho refar-

.n% ; coutrtc: to. Unity Kanufae;ntins Company on Novem-
bex %j; 1976, McDersott was mot {ormslly advised that
1tl‘ottor had beea: rojcctud. Hownvcr. ' tctcronmo to
the iward wes contniuod in a ?rcldo- of Information
Act ;equcs: from McDersott; dated Decclbar 18, 1976,

'This'rhterangc nakes it cledr thit McDermott was aware

not lseter. than Decesber: 18,1976, 'that {ts offar had

°becn rejcétcd.ﬂ Because: chcrnoti iid not pto:est to

this Office until January 19, 1977, more than ten, days
after it knew of the basis of it ptotelc, its protest
ie un:lncly. Accordingly, McDeruott's ptocclt under
DSA 400-77-M~B100 is dismissed.

ﬂ Mw

Deputy conpttol Gencral
of the Umited States
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